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Supreme Court of the Cnited States. 


OCTOBER TERM, A. D. 1885. 


THE CHICAGO & ALTON RAILROAD 
COMPANY, 
Plaintiff in Error, 


US. 


THE WIGGINS FERRY COMPANY, 


Defendant tn Error 


IN ERROR TO THE SUPREME COURT OF THE STATE OF MISSOURI 


BRIEF OF C. BECKWITH, FOR PLAINTIFF IN ERROR. 
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sable 


[IN 


| 


OCTOBER 


THE CHICAGO AND A 


ROAD COMPANY, 


Plain 


THE WIGGINS FERRY ¢ 


Def: ia 


PHI 


> 


Supreme Court of the United States. 


TERM, 188o. 


ELTON RAIL- 


F's ; 7 
Soft Lit ey , 


OMPANY, 


y 


(ant ‘dé {UP rOT 


INERROR TO THE SUPREME COURT OF THE STAT 
? OF MISSOURI. 


MOTION TO DISMISS, 


ETC., AND BRIEF FOR 


DEFENDANT IN ERROR 


HENRY HITCHCOCK, 
G. A. FINKELNBURG, 


insel for Defendant 2 4170 


2 IN THE 


“ATTY £ ay + : +a AC 
Supreme Court of the United States 
OCTOBER TERM, 18835. | 
THE CHICAGO AND ALTON RAIL- ) 
ROAD COMPANY, | 
Plaintiff an Hrror, | 
us. . No. 163. 
THE WIGGINS FERRY COMPANY, | ) 
, Defendant in Hrror. 
IN ERROR TO THE SUPREME COURT OF THE STATE 
OF MISSOURI. 
MOTION TO DISMISS, ETC. 
Now comes the said Wiggins Ferry Company, defendant 
in error, and moves the Court to dismiss the above entitled 
cause for want of jurisdiction, as apparent from the record 
‘ of said cause :— 


Because it appears from said record,— 


Mal there Was nol drawn In agquestion i sald cause the 


aity of any treatv or statute of, or AnYV authority exer- 


7 


under, the United States; nor was any judgment 
ered or decision made in said cause by the said 
eme Court of the State of Missouri against the valid- 
f any such treaty, statute or authority as aforsaid: and 
mat there was not drawn In question in said cause the 


of anv statute of, or authority exercised under, 


State, on the ground of their being repugnant to the 


ition, treaties or laws of the United States; nor was 
udoment rendered or decision made in said cause by 


said Supreme Court of the State of Missouri in favor 


the validitv of any statute of, or anv authoritv exercised 


' 7 
der, any State, drawn in question In said cause upon the 


Last aforesaid : 


hat no title, right, privilege or immunitv was claimed 


id plaintiff in error in said cause, under the constitu- 


or under any treaty or statute of, or commission held, 


ituthority exercised under, the United States; nor was 


iudoment rendered or decision made in said cause by 


os 
< 


said Supreme Court of the State of Missouri against 


title, right, privilege or immunity specially set up or 


ned by said plaintiff in error under such constitution, 


vy, statute, commission or authority ; and further, 


‘hat it affirmatively appears from the record of. said 


‘hat the onlv matters which were drawn in question in 


cause in the said Supreme Court of the State of Mis- 


and were decided bv said court therein. were ques- 


mutual rights and liabilities of the said plaintiff in 


and the said defendant in error under the terms of a 


in contract mentioned in the petition in said cause, 


Whether said contract was u/tra vires the said corpora- 


— 


tions, or was against public policy or in restraint of trade ; 
and further, 

Whether, as alleged by said plaintiff in error, there was 
error committed at the trial of said cause in the Circuit 
Court of St. Louis County, State of Missouri, in exclud- 
ing certain evidence offered by said plaintiff in error, 
or in overruling certain exceptions to the report of the 
referee to whom said cause was referred by said Circuit 
Court to assess damages, or in the rulings made by said 
Circuit Court in respect to the measure of damages which 
the defendant in error, to wit, the plaintiff in said Circuit 
Court, was entitled to recover against said plaintiff in error, 
the defendant below ; 


And that the questions last mentioned, as affirmatively ap- 


pears from said record, were the only questions upon which 


a decision was made by the said Supreme Court of the State 
of Missouri. 
Henry Hircucoce, 
G. A. FINKELNBURG, 
Of Counsel for said Defendant in Error. 


BRIEF FOR DEFENDANT IN ERROR. 


ry : i E . : ¥ 1; ; ; ; cae . 
ihe motion of defendant i error to QIsmMmMIss this cause 


| 


be sustained, because it ap- 


for want of jurisdiction should 
pears affirmatively from the record that no federal question 
arose or was decided in snid cause either in the Circuit 
Court of St. Louis County, in which said action was origin- 
ally brought and final judgment rendered for the plaintitt 
below (defendant in error), or in the St. Louis Court of 
Appeals, or in the Supreme Court of Missouri, from which 


:, = 
Court the eause has come to this. Court on error. 


Voluminous as this record appears to be, yet those por- 


tions of it. an examination of which will be found sufficient 


to verify the foregoing statement, form but a small part of 


It is only necessuryv to make a brief statement of the 


] - 7% : 1} 4° . 
real controversv, with suitubie references to the pages of 


a> 8. ] “~ . F | — 
the reeord, to establish the correctness of the vrounds 


his Wis all action by the Wiggins Merry a OMpany, i COor- 
ration under the laws of Illinois, against the Chicrgo & 
on Railroad Company, also incorporated under the laws 
llinois, brought to the June Term, 1872, of the Circuit 
Court of St. Louis County, Missouri; service of process 
pon the defendant on June 8th, 1872, being acknowledged 
by stipulation filed in the cause (Pr. Rec.p. 10). Its object 
was to recover damages sustained by plaintiff by reason 
{f the refusal of the defendant, the Chicago & 
\lton Railroad Company, to fulfill a certain agree- 
ment originally made between the said Wiggins 
ferry Company and the Alton & St. Louis Rail- 

d Company, also an Illinois corporation, under date 

April 28th, 1864; but which contract was assigned in 


eile, oe? 


writing for value by the said Alton & St. Louis Railroad 
Company to the defendant, the Chicago & Alton Railroad 
Company, which thereby became the assignee of a certain 
leasehold granted to the Alton & St. Louis R. R. Co. by 
said original contract, and succeeded to the rights and Habil- 
ities of said original lessee under the same. 

The petition further alleged (Pr. Rec. p. 4) in substance 


is follows : — 


That said contract recited that it was the object of the 
Wiggins Ferry Company to receive the ferrying business 


between the Illinois and Missouri shores, opposite St. 
Louis, of all freights and passengers to be carried by the 
\lton and St. Louis Railroad Company, and the furthe 
sum of $2,900 per annum to be paid by the said railroad 
company ; and that it was the object of the Alton and St. 
Louis Railroad Company to secure from the Ferry Com- 
pany facilities for depot grounds and for its railroad busi- 
ness at its western terminus on the Mississippi river oppo- 
site St. Louis; and further (Pr. Rec. pp. 4-9), 

That by said original contract the Wiggins Ferry Com- 
any, owner of certain valuable ferry privileges and 
franehises on the Mississipp! river between the City of ~ 
Louis, Missouri, and the opposite shore in Illinois, and als 

f certain lands opposite to the City of St. Louis, on 
Bloody Island, so-called, in St. Clair county, Ilhnois, 
leased to the Alton and St. Louis Railroad Company 7. 


parcel of land on Bloody Island, fronting 400 feet on the 


— 


Mississipp! river by a depth of 1,500 feet eastwardly, for 
ise bv the Alton and St. Louis Railroad Company tn con- 


structing and maintaining its railrond tracks, depots, 


‘ 
oo 


BS iL “es _— ] oO: i . 
warehouses, and the like: and also granted to said Alton 


and St. Louis Railroad Company a right of way ove 


other adjoining lands of said Wigeins Ferry Company. 


It further ulleged, that by said contract, the Wiggins 
Ferry Company also covenanted with the Alton & St. 


Louis Railroad Company to maintain good and convenient 


- } 
boats, to do with promptness 


whitrf-bo its, and stenm ferry 
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igmnant to the Constitution, ti ;or laws of the United 
- } , = ' Pe 
tes r did the defendant in said answer claim, by way 
| 4 
eTens ()] Ot re rwiSe,. to e@e@Xe@Freise iti Little jc rivnt, Orivi- 
4 
’ ? , - . ? *sih8 ? 
nimuuitv under the Const! on, or any treaty 
‘ - . 3  / va 
z 0] CQOLLLIIISSITON eid. } LhO i \ CACTCIS ; 
wer. thre { nited states 
¥ ‘ « 
i I words. 1hQ) OL Lé iis y Fe ‘ juestion Pl tre 
; ry ve . tieee: | ity ‘ 7 ‘ +? 4 P : ? 
eq Sal ANSWeP, Tail “i Lilie DLOVISIONS O11 
109 f ti tha 1 Stat ITnited Stat 
[ } L) i ae VISCQd Lath ii ‘ { i‘ CU fh Lal  « 


4 ih titre pres rived t he eVvVoLta gehe , is ith Wi n 
wudement or decree in any suit in the highest court 

i State in which a decision in sueh suit ld be bad 

} e re-examined upon a writ of erro} In this court. 

The plaintiff (defendant in error), filed a replication, 


answer. and further averrin: 


] 


Tt 
{ 


S | eee ; 
ents in bulk were fe 


ng issue with all the affirmative defenses so set up In 


in LS66, lone before 


"ed over the river 


re 


} ] ” — | | , = 1, . | Voy ypenne 
i ione® before anv such change ln the mode oT ierriag 


‘ —_— 


endadant viointed ts contraet with 


ed 4 depot and station on the ron 


{ bank of the Mississippi. opposite S 
| P| A 

livert, and did thereby divert, from } 

nentioned in said Articles « 


— - 
1 that said contract was contrary 


i | 4 = me e en tf. . : —o 
cy, or that the public weifare require 
ly 4 we ° ct ‘ OT Bteb ge ] 4 at ¢ } 

Pe AaCIiCs Ul Sala contract OV Gereli 
ner averrin’ that whateve} oOvnel } > 


} | 
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~ rine Cont Mts if} DULK ici Us ‘ — 4 
5 ! > | 
. ? 4 “7 ‘ 
( eC (q] t«) ate =, i>\ ; i} Tt 
. + 
Cori y ¢ iilé ride if} ‘ , eeeee , i 
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i syllabus of its contents is 
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f Anim .“ iil gs ~ 
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d at Venice. on the 


t. Louis, with intent 


ng transporting 
‘ 
, 
Ver were request ; 
i 
| yi Ss 11 CO 
’ ‘ ; 
Leg Pet ra, tne 
~ ‘ yet yi is 
BY wapenate. 
> cee ae 


ome 


respectively on pages 3 to 9, and 11 to 16, and 16 to 19 
cf the printed record. 
ll. The Hvidence given at the trial of the cau 


Louis Cireuit Court, at the October Term, 1874, thereof, 


y 


nd the rulings of said Circuit Court thereon are preserved 


the bill of exceptions on pages 19 to 182 of the printed 
ecord. It need scarcely be remarked that no federal ques- 
is presented or could arise in respect of the admisst 

, . : ° : be os : , . : ; 
or exclusion of any of this testimony, or in consequence of 
any decision of any such question, either by the Cire 
Court or by the Supreme Court of Missouri. 


rTi ° ° , ?  -. "2 ,) - 
as. Lhe lnastructions gq“gaven for the Plaintiff OELOW { GC- 


A . i _ oy » ) , a ] . rs ‘) — S ~ } 
rendant ih error) are round on Pages Is2—5 of the prints Ui 
record. here were but five of these instructions, and the 


onlv questions to which they related were as to the effect and 
Proper construction of the contract sued on, as between thi 
pial ties, and whether the same was wilfra vires, or void «as 
‘vy to public poliey. 

\ The lnstructions asked hi thie De fendant belu 


plaintiff in error) but retused by the Circuit Court, ar 


~ 


found on pages 186 to 193 of the printed record. Thes 
} 


were twenty-three In number. No federal question Was pr‘ 


fhe first four amounted to instruetious for 2 nonsuit 


. 


! ’ . : } 

the defendant's theory of the contract itself. 
ae ad } : | ~ } ; ; . . 
ihe oth, 6th and 7th were on the theory that if the 


defendant had established other means of transportation 


cross the river than were furnished by plaintiffs, which 


were cheaper to the public, the defendant was not bound t: 


yt the plaintiff's ferry. 
+ 3 () | . i, i i } i . I 6 \ us 
fhe Sth, 9th and 10th denied that the defendant 


A s 


- . 3 o ; cy = ged 
required by said contract, or authorized by its charter, to 


freioht 1th bulk Ol} riullroad cars neross the river. 

’ 7 7 } GC } } ] ‘ aad y - : ; . ; > »iy4 

Phe llth and 12th deelared in. effeet that plaintiff COULC 
, . ! , ’ ° ’ }° 
ire no rights ot transportation outside of the limit 


4 


thin which it was authorized to have or. 


| ; ] } | Bic 4 we . ; e : " . ' 

ei Lhe Innd teased to the detendant raimroad ror its tracks, 
t. ete... Was outside of those bimits. 

i’ } 1Af} 5 | ts + | > te af bys if -. ‘ ¢ } t 

ar (4th was To the CiTe ct Lihat | transportation (i 

reiagh 1) DUK In Cars aeross the river was not known at 

dute of the contract. nor was contemplated therein, the 


i : m : ek, : sey B? i> *¢ » ; > p* 72> r ir ® 
rendnrntl meni procure its Cars to de transferred hy othe}. 


Phe 15th. 16th 17th and 18th were to the effeet that if 


‘ t ° i . is 
fendant by snid eontraet bound itself alwavs to 


on oe Oe ie - ~il 3 ren oh , oO ; 
ov piaintiff to transport aii ws Treiont and passengers 
; 4 4 


' } 1} —_ 
rhe river. such covetints were iHleont and VOId. 


] 


Pith was to the efttect that i defendant had au Station 


wnat Venice, Illimots, from which it could transport 


rht to St. Louis bv the bonts of the Madison County 


; : ; _— Te — 
erry Company at tess expelse Or with less delay QO] myury 
; — , 
opertv., or more to the convenience of the shippers, 
1 hid 


aid SO Transport the same for 


enent or vnecomMmmodatiion Of SHid Shippers, it Was not 


a ie Ds . = - i . i % . a , N = 
dant transported property by the Madison County Ferry 
i i A « . os . 

pany instead of plaintiff’s ferrv, only in aecordance 


° , } * } 
L ihe request and eonsivgnment of 1 he Shippers thereof, 


' Q . } } 
i 


din all other eases transterred its freiont DV plaintiff ’s 
then the defendant was not linble for so doing, 

Phe 23d and 24th excused the defendant from liability n 

ses where certain stipul itions as to the manner of for- 


' H ° 


: ! » 4) } ’ sr ae 
iraings OF said PprOpervy beyond the defendant's road were 


mtained, expressly or lmphealy, in the Dilis oO] lading ror 


* ‘ . . . . , } , ° > , 

1 jToreToing, It Is believed, Is a fair thoucn brief Sllbi- 

ary of the instructions offered by the detendant, the 

. . | - } ° 7 be > - ‘ . > . ~ - > em . 

fusal of which by the ¢ ircuit Court was ussioned for erro) 

the Supreme Court ot Missourt. 
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pages 197 to 209 of the printed record, and the proceedings 
before said referee and the testimony taken by him will be 
found on pages 211 to 695 of said printed record. No 
federal question having arisen on the pleadings, or under 
the instructions given or refused by the court, it is obvious 
that no such question could arise before the refe 
VI. 


¥ 


;*giga 
ES 


— 
yickille- 


Che Haceptions tiled by the defendant below (| 


tiff in error) to said referee’s report, will be found on page 


6 of the printed record, The exceptions related exclu- 
sively to the referee’s rulings on evidence, his construction 
of the contract between the parties, and the rule of dam- 
ages adopted in his report ; and could not, nor did, include 
any federal question. 

VII. Lhe Motion for New Trial, int he Cireuit Court, tiled 
bv the defendant below (plaintiffin error) will be found on 

page 698 of the printed record : nd Deine merely il formal 
sume of the questions already presented, of course preserits 

) federal question. 

VIIL. The decision of the St. Louis Court of Appeals, 
viven on February 26th, 1878, reversing the judgment 
rendered by the Circuit Court on April L6th, 1877 (Pr. Rec. 

194) in favor of the plaintiff and against the defendant 

elow (plaintiff In error ) for $107,255.40, will be found 

yn pages 704 to 721 of the printed record. It is unneces- 
sary to consider the questions determined by this judgment, 
ry the reasons given therefor by the St. Louis Court of 
Appeals ; since the Supreme Court of Missouri, whose judg- 
ment and decision is here complained of, not only reviewed 
the judgment and opinion of the St. Louis Court of Appeals, 
but re-examined the whole case as tried in the Circuit Court, 
and tinally determined the several questions originally pre- 
sented by the record of that court. . 

[X. The decision of the Suprenre Ciourt of Missourz. 
reversing the judgment of the St. Louis Court of Appeals, 
and afirming the judgement of the Circuit Court, will be 
found on pages 726 to 738 of the printed record. 


The matters which were drawn in question Inthe Supreme 
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ind the decision there made,— which are the only 
estions subject to review in this Court,—can be best stated 
copying the introductory statement contained in that 
nn, Which will also be found reported in Vol. 73 0f the 


ssouri Reports, pp. 389 and 402 and following :— 


‘Upon the trial of this cause in the Circuit Court plain- 
btained judgment for the sum of $107,255.40, from 
ich defendant appealed tothe St. Louis Court of Appeals, 


here the said judgment was reversed, from which plaintiff 


appealed to this court. | 
Che action of plaintiff is for the recovery of damages for 
ged breaches of a contract entered into between plain- 


day of April, 1864, which contract on the dav it wis 
i was assigned to the Chicago & Alton Ratlroad 


mpanyv. the defendant in this suit. 


i 


The questions decisive of the case and presented by the 


for our determination are : — 
is the defendant as assignee of the contract sued upon 
le to an action by plaintiff for any breach of it? 

is the contract ultra vires condemned by public policy 


rin restraint of trade? 

Does the contract obligate plaintiff to transfer pas- 
sengers and freight brought to its boats loaded in ears, as 
well as passengers and freight loaded in’ omnibusses, 


ae 
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Was error committed in not receiving as evidence cer- 
vay-bills and manifests offered by defendant? 
Did the court err in overruling defendant’s excep- 


ww, 


; 
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s to the report of the referee. or In refusing to set it 


ht rule applied in the measurement ot! 


express stutement of the questions involved in this 


se, made by the Supreme Court of Missouri, which de- 


i those questions, and whose decision of them is here 


plained of, is alone conclusive that no federal question 


resented by this record. 


W@ Pern Linder ofr the opinion ¢ Pr Ree. 1) 
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is simply «a statement of the considerations leading that 
Court to the conelusions therein announced. 

[t is only necessary to read that opinion through to dis- 
cover that the judgment of that court, here complained of 
by the plaintiff in error, was in no respect based upon any 
question: touching either, — 

The validity of a treaty or statute of, or an authority 
exercised under, the United States ; or, — 

The validity of a statute of, or an authority exercised 
under any State,-on the ground of their being repugnant 
to the constitution, treaties or laws of the United States; 
or, - 
Any claim set up by the plaintiff in error (defendant 
below) by way of defense to the suit, to any title, right, 
privilege or immunity under the constitution, or any treaty 
or statute of, or commission held or authority exercised 
under, the United States ; 

And a fortiort that no decision was) made by = said 
Supreme Court of Missouri against any such title, right, 
privilege or immunity specially set up or claimed under 
such constitution, treaty, statute, commission, or = au- 
thority. 

It is, therefore, respectfully insisted by the detendant in 


error, that this court has no jurisdiction of this cause and 
that the same ought to be dismissed. 

[It is the settled doctrine of this court that common-law 
questions are not federal questions. This principle has 
been applied in many and various cases: including ques- 
tions arising on the construction and enforcement of 


4 
} 


contracts, whether in respect of the meaning of the terms 
therein employed, or the effect and validity of such contracts 


upon other crounds. 


Railroad Co. v. Roek, 4 Wallace, 177, 181 
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ana. lhe case was then broucht to this court on error, the 


plaintiff in error relying on said provision in the Stat 
Constitution. But this court held that even under thos« 
circumstances no question arose of which this court could 
take cognizance. In the case at bar no question of an 


+ kind was raised in respect of any constitutional Provisiol 


DBO, il decision by a State court tThut certain notes were 


: ] - " a aie a’ - 4] 
mies during the tate Civil War, 1n violation of the pres 
<j ? , } 
‘ 


: ‘ ] : - ] ‘ sa ae : , 4 
gent s procleimation forbidding commerce tntercourse wit! 


} ; 
rhe enemy. presents ake federal question. 
7 yous ( ru rr.) 
Stevenson v. Williams, 19 Wuallnee. 572. 


Nor has this court jurisdiction to re-exumine the deelsio! 
. ¥ . 4 } } , : } . 7 - 
of a State court as to the effect, under the ceneral publi 


law, of 4 | sectional CIVIL War upon the contract which Was 


ne Tact that hoth parties to the suit were corporations ana 
incorporated under the law of a different State from that i 
which the suit was brought, isimmaterial here. Nordoes the 
tact that the Supreme Court of Missouri was called upon t 
determine the corporate rights and powers of said parties 
respectively under Illinois statutes make such decision th: 
determination of a Federal question. All questions of th 
construction of State statutes, are to be decided exclusively, 
Dy the hivhest court of the State. 

Aieard , The State, 19 Wallace, 635. 

his court has no jurisdiction to review the proceedings 
of | State court on the eround that the defendant Is cl body 
politic incorporated by an act of the State Legislature. Lj 


must appear from tne pleadings, evidence or qecree, that 


IN THE 


Supreme Court of the United States. 


OCTOBER TERM, 1886 


THE CHICAGO AND ALTON RAIL 
ROAD COMPANY, 


| 


THE WIGGINS FERRY COMPANY, 


By fentdan? (i iD PROT 


STATEMENT AND BRIEF FOR DEFENDAN 
WRROK. 


\ 


THE CHICAGO AND 


ROAD COMPANY, 


This was a 


Company, defendant in erro 


st L, UIs County, Missourl. On June « I8@2: se rvic e oO] pro- 
Cr on the defendant below, on that dav. being admitted by 
S| ulation. ( Printed Record, p. 10 
—— , - . ) ° " 
Sald action was founded on ; yntract in writing, dated 
Al rit 2Sth. LSs4, by and Herwe } 3} cd Wigeins Kerry 
Company and the Alton & St. Lot Railroad Company, 
the substance of which is stated in the petition, (Pr. Rec 
pp. d-J ), al d which is set out n full in this record (Pr. 
at p. 526-327). Said contract was made with intent that 
A. & St. L. R. R. Co. should assign it to the Chicago 
& Alton hk. R. Co., in accordance with the express provision 
+} or yan 24, \ tliat af »4 t+ x ~ 4 Pont 
Ul ‘ i i Re }). QIZY ) ine Lilewoe GAL i i WelS It) ract sO 
$810 1 on the day of its date, April 28th, 1864, by a writ- 
is also tullv set out herein ri hee np. 025); the 
Alto K& St. Louis k. R. Co hiVINS shortly efor then 
ecuted perpetual lease of its unfinished railroad, 22 1-2 
nlength, between Alton and Bloody Island (opposite the 
f St. Louis), in Illinois, to said Ch i7o & Alton R. R 
d lease being ilso set out in ful lene Pr. Rec. p. 329). 
| 
co & Alton kh. hk. ¢ epted said signment of 
i 
riginal contract of April 28, 18 provided by 
| et (Pr. Ree p. 326) 1 e evi f such as- 
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(9). That, in and by said articles, the Wiggins Ferry Com- 
pany covenanted to keep open the said space of two hundred 
and sixty feet above mentioned, lying between low-water mark 
of the Mississippi River and the western end of said parcel of 
vround, to be used as a wharf and street by said railroad or 
assigns to deposit thereon any property, either coming or going, 
as freight on said railroad, free and clear of any wharfage 
thereon, provided said property should not remain on said 
wharf longer than forty-eight hours from the time deposited, 
without payment of wharfage. 

(10). It was further stipulated and agreed that the parcels 
of land therein described were to be used for the purposes of 
right of way, depots and other buildings for the use of the 
said Alton and St. Louis Railroad Company, or for the same 
purpose by the Chicago and Alton Railroad Company and for 
no other purpose whatever. 

(11). It was further agreed by said articles between said 
parties that the Alton and St. Louis Railroad Company should 
have the right to transfer the said agreement to the defendant, 
the Chicago and Alton Railroad Company, in which event all 
the covenants, stipulations and agreements therein contained 
should be as binding on the defendant, the Chicago and Alton 
Railroad Company, as the same was on said assignor, the 
Alton and St. Louis Railroad Company. 

Said petition further alleges that a certified copy of sald 
articles was filed with the petition ( Exhibit No. 1), the original 
articles having been signed, sealed and acknowledged respect- 
ively by said Wiggins Ferry Company and said Alton & St. 


Louis R. R. Co. at the date thereof and recorded in St. Clair 
County, Illinois (see Exhibit 25, Pr. Rec. pp. 322-328). 
That, on the 28th of April, 1864, the said articles of agree- 
ment and lease were assigned by writing by the Alton and St. 
Louis Railroad Company, for a valuable consideration, to the 
defendant, the Chicago and Alton Railroad Company, and to 
its successors, and assigns, with all right, title and interest in 
the lands, tenements and covenants therein mentioned, subject 


to the rents and covenants therein, and the said assignment 
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Cross sald river, of persons, pas- 
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Ana freights, coming Trom and Gomme to said railroad 
fendant, as stipulated for, has not been secured to 
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d for securing to plaintiff (the Wiggins Ferry Company ) 


rrying business, persons passengers, and freiahts, as afore 
r said river was broken by the Chicago and Alton 
oad Company, defendant, and said breaches of the said 
‘act had been made on every day from April 28, 1864, 
le present time, to the damage of plaintiff every day. 


petition, as originally filed, claimed damages in the 
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Admits the corporate existence of defendant as alleged, and 
that it had corporate power to and did acquire and hold the 
rights, privileges and franchises mentioned in the petition. 

Admits the execution and delivery of the articles of April 
25, 1864, and that Exhibit No. 1 was a true copy, but denies 
their leou| effect. as sel forth 1 the petition. ; 

Denies that by suid articles the Alton & St. Louis R. R. 
Co., agreed that it would always employ plaintiff (the Wieg- 
gins Kerry Co.) to transport across said Mississippi River 
ati persons and prop rly which might he taken across said 
rever, either Way, either to be transported, or having been 
transported, on said railroad, as alleged in the petition. 

Denies that by said articles the Alton & St. Louis R. R. Co. 
agreed that plaintiff or assigns should have the profits of the 
transportation of all such persons, passenge rs and properly 

laken OCTOSS said rare ih either way by said Fe. R. Of LS in 
the petition alleged; or that said hk. kh. Co. thereby agreed 
with plaintiff that no other than plaintiff’s ferry should ever 
at any time be employed (that is to say, used as an instru- 
ment) by said R. Rh. Co. or assigns to cross any passengers or 
freioht coming or COIs LO said riullroud LS alleced. 

Avers, on the contrary, that the land, and the railroad 
terminus and the depot and the depot grounds mentioned in 
and contemplated by said articles were all on Bloody Island 
that plaintiff's ferry was to and from, and its landing was on, 

sloodyv Island. and its business was earried on to and from 
sloody Island and not elsewhere; that the persons, freight 
and property by suid articies contemplat d were such only LS 


should come on or go to said railroad on Bloody Island and at 
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ferry-boats, wharf boats and. other facilities more than 
suficient for all the ferry business which came to them; and 
that if all the ferrying of passengers and freight coming to 
or going over the defendant’s railroad from or to St. Louis 
had been brought to the Wiggins Ferry, no additional boats 
Or other facilities would have been required to do the same. 
See testimony of Clubb, Mulliken, Putnam and Clark (Pr. 
Rec. pp. 89; 91; 93-4; 382-3; 503). The testimony of 
Lake and Eddy, witnesses for defendant employed in deliver- 
ing and transferring its freight at St. Louis, tended to confirm 
these statements (Pr. Ree. 465; 470-471). 

Up CO June, L869, no facilities existed for transferring rail- 
road ears across the river at any point opposite St. Louis. 
But plaintiff, in support of the averments in its replication 
(Pr. Ree. p. 17) introduced in evidence in the Cireuit Court 


and before the referee (Pr. Ree. pp. 20: 337) a conveyance 
and contract, dated March 9th, 1866, between the defendant 
and the Madison County Ferry Company, more fully referred 
to hereafter; also testimony tending to show that in 1868-9 


the defendant was transferring, at Venice, wagon freights 


destined to and from St. Louls,. by the boats of the Madison 


Ferry Company (Pr. Rec. pp. d4— 58; 99-6). 
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s Superintendent of 


Co. both before and after 1870, turther testified ( Pr 
97-8), that they stood ready before 1870 to put 
. 
transfer and had the means to build boats, appro 
transfer barges, but thr no request yy such fa 
made to the Wiggins Ferry Co. by any of the railr 
1870, when it was at once complied with 
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Wiggins Ferry Co. had in use for that purpose | 
boats used for wagon transfer) four steamers and five barges, 
and its facilities were ample tor double or triple the business 
ictually done: it could have done without additional cost all 
he business that was done both at the Wiggins Ferry and at 
the Madison County Ferry from August, 1870, to June, 1872, 
when this suit was brought. 
See testimony of Clubb, Pr. Rec. 89; 369; Mulliken, Zé. 
93-4: Putnam, /h. 96-7 82-3: 685-7: Brown, JA. 
2-53: Sackmann, 687—94., 
Mr. Clark, Seeretary of Wiggins Ferry Co. (called for 
Lane testified that the numb: ) | road Gars actually 
I’ Srerl «f by that COMpPan ys s shown yy its hooks, from 
Lug L7th, 1870, to November 30th, L871, was 13,469; and 
} Ne \ nbpel POE. LS/@l. LO N Vetmnoer 30th, L872. Wils 
VAGDS, Pr. Re p 593 ' 
Lake, fre oht clerk at Kast St. Louis f vane defendant, tes- 
fed that he knew of no comp! Lint Ling been made by it of 
re or neglect by the Wiggins Ferry Company to have fi 
its in readiness to transfer its frerzht( Pr. Ree. Dp. 469): and 
sddy, transfer freicht ivent for the defendant at East St. Louis, 
estifed that he knew of no occasion, exe pt when the river 
obstructed by ice or fog, when the defendant company 
ould not have transportation over the Wiggins Ferry for the 
eight it had to deliver in St. Louis (Pr. Rec. pp. 470-1). 
In 1870, prior to the establishment of this car transfer, the 
Wiggins Ferry Company made an arrangement with the Ohio 
& Mississippi Railroad Company, by which the latter agreed 
to and habitually afterwards did receive cars from other con- 
ecting railroads and bring them over the Wiggins Ferry 
cline upon its transfer boats at Bloody Island, and also re- 
ved cars brought on the Wiggins transfer boats from St. 
Louis and delivered them to the other railroads on Bloody 
sland This was a standing arrangement under which the 
rs of all the railroads terminating at East St. Louis were 
ansferred by the Wiggins Ferry Company; and Tansey, 7 
superintendent of the Madison Ferry Company, und agent of \! 
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| the CUhteavo and Alton vuliroad Company {Pr vee. pp 


(0-0), testified that in this way the cars of the C. & A. BR. Rk. 
Co. could be brought from its tracks upon the Wiggins Ferry 

transfer boats. Under this arrangement, after August, 1370, 
the Wiggins Ferry Company regularly transferred loaded 

railroad cars, without breaking bulk, from its transfer landing 
at Kast St. Louis to the Missouri shore, for all the rai 
companies which had termini at East St. Louis ; including the 
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Ohio & Mississippi, the Toledo & Wabash, the St. Louis & 


South-Eastern, the Illinois & St. Louis Coal R. R., the St 
Louis, Vandalia & Terre Haute, the Indianapolis & St. Louis, 
the Belleville & Southern Illinois, and the Illinois Central : and 


sacl subsequently transferred cars from the west side ror the 


Ot. Louis, Kansas Citv & Northern (formerly the North 
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‘‘And the said party of the second part 
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minus of its road, for transportation beyond, as it mis 
done to any other carrier: the arcument being, that this was 
no breach of the contract of April 28th, L864. 

Thus Mr. Blackstone, President of the Chieago & Alton R. 
R. Co., a witness for defendant, testitied (on cross-examination) 
that goods were first transferred on cars in bulk across the Mis- 
sissippi River, at St. Louis, in 1869, while he was absent 
Kurope; that when he returned, about December, 1869, 
he found that defendant’s cars were being transported at Ven- 
ice on the Dunleith, a ferry-boat belonging to the Madison 
County Ferry Co.; and that no contraet or agreement wis 


ever made, to his knowledge, between his railroad company 


. 4 “ « 4 . 

and the Madison Ferry Co. in relation to the transfer of « 
an } II ‘ ‘ 4 » fey? >. > a > cy 
in DOUIK except the contract of 1dS6b6. (Pr. Ree. pp. LO2—5 
105 Being asked concerning the arrangement under whiel 


ie) shuld Cars were so transferred, he replied : — 


; 

i ‘The arrangement, as | understand it, is similar to the 

r ordinary arrangements that are made by railways with thei 
connecting lines. For example, if freight is shipped 

' any point on the Chicago & Alton road consigned to St. Louis, 

' the Chicago & Alton Company fransfers that freight 

V nzce 9 ane hands if Ove, fo thai VMardison (Jowuntly lv eyay ¢ On 


f ; j 

: y . y > a > 

' pany Co cont ptt fe ifs unde rlahing§. (Pre. Ree. }). LO4. 

' 

; : : ] peer = & “—— %. / Rua ) . oF oD) 
On re-examination he further testified (Pr. Ree. pp. 112- 
i a, 
j > } — 


‘¢Int. 34. So far as louded ears have been transferred o 
boats from St. Louis to Venice, has the transportation been 
done by the Chicago & Alton Railroad Company or by the 
Madison County Ferry Company? A. By the Madison County 
Ferry Company. 

~ ‘¢ Int. 35. Has this Chicago & Alton Company ever trans- 
ported any cars at Venice? A. They never transported cars 
across the Mississippi River at Venice tO my knowledge: in 
fuct, I know they have not. 

‘¢Int. 36. Has the Chicago & Alton Road ever transported 
at Venice any merchandise across the Mississippi River, ex- 
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and credit had been given to some publie act, ete., of another 
State, the decision of the State court which is complained of 
might have been in favor of, and not against, plaintiff in error. 
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in virtue of which, as between the parties to this suit, i 
wis or could be claimed that any questions here in controversy 
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Mi-souri court to give full faith and credit to a particular 
public Act of another State, and a completelv different thing 
for that court, admitting the existence and validity of such 
Act, to give to it the construction urged by a defendant. We 
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ler acts of sald State, 1 
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thereby granted to and exercised DV said corporations ; and 


then avers, and sets out in substanee, the contract of April 
h, 1864, here sued on, and that said contract was assigned 
to and accepted by the defendant, and the subsequent acts of 
both parties under which its supposed cause of action nrose. 
(Pr. Rec. pp. 3-9.) | 

The charters above mentioned are the only Acts of the St: 
of Illinois mentioned in the pleadings by either party, or to 
which any reference was made in the progress of the cause. 
The following is a copy of all the averments contained in 
defendant’s answer which in any way relate to either of said 
Acts: and no other Act of the State of Illinois was set up or 


alluded to in the pleadings. 


‘¢ Defendant admits that plaintiff was, aut the time of filing of 
rhe petition in this sult, il corporation eX] sting O by foree of the 
laws of the State of Illinois ever since the year 18538, and 
were, at the time of the filing of said petition, exercising their 
ferry privileges and franchises on the Mississippi River be- 
tween the city of St. Lous, in the State of Missouri, and cer- 
tain points and places on the shore of said river, in the State 
of ‘Illinois, opposite to said city of St. Louis, as authorized 
by said laws. Defendant further admits that the Acts of the 
Legislature in the State of Illinois, in said petition mentioned, 
sees S00 said plaintiff. 
Defendant admits that the Chicago & Alton Railroad Com- 
pany was chartered as a corporation by the Legislature of the 
State of Illinois as in said petition mentioned, with the power, 
authority and franchises to acquire for itself the property, 
s, privileges and effects in said petition mentioned, and 


rights, 

this defendant alleges that by virtue of said act and other laws 
of the State of Illinois, this defendant did ee and possess 
all the rights, franchises, privileges and property in the said 


petition mentioned.’’ (Pr. Ree. p. 11.) 


The answer then admits the execution of said contract of 
April 28th, 1864 , between the plaintiffand the Alton & St. Louis 
R. R. Co. ; denies sandtinain mains averments in the peti- 
tion zn reference to said aqreene nt,and the enterpretation and 


effect thereof: and avers that the covenant therein made by 
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nd by the mode of ferriage, in use by the Wiggins Ferry 
o. at the date of suid contract; and then avers : — 
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the State of Illinois, had reference exclusively to the proper 

interpretation or construction of the said Acts respectively 

Both parties admitted the existence nnd validitv of said Acts. 
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respectively ; and formal proof was made at the trial, on 
both sides, without objection, of said several forms and Acts, 


the nroner construction of which was alone = in dispute be- 
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How it can be contended that under and by such pleadings 


plaintiff in error did, in the court below, ‘* specially set 
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up or claim any right under the Constitution of the United 
States? Still more, that by such pleadings it was specially 


set up or claimed that it was the duty of the Missouri court 
and the right of the defendant, under that constitution, to give 
full faith and credit to any public Act of the State of Ihnois? 

It will be hereafter shown, that the decision of the Missouri 
court was not against any such right of the defendant, even if 


such right had been specially set up or claimed as a defense. 
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But the immediate question is, whether any such right under 
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the constitution of the United States was specially claimed or 
ip by the defendant below —and the record shows that it 
was not. Thatinitial and indispensable condition of the juris- 
diction of this Court was not fulfilled. 

That it was an Indispensable condition, is conceded in the 
brief for plaintiff in error against the motion to dismiss: but 
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imed that this condition was complied with, on the 


following verounds ( Brief, p. 14, italies ours )s 
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‘©. The contract upon which suit was brought, the laws of 
the State of Illinois and the interpretation thereof were intro- 


duced iD evide Ice. Phe effect of those /a.ws upon the coutract 
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or the defendant to clothe itself in white raiment, become 
couchant, with its face to the east-by-north, and make a formal 
supplication that the court would graciously consider laws which 
its members were, upon their oaths, required to administer. 
If, from the record, it appears that the right was necessary 
to be considered, no particular form of its assertion was re- 
quired (Oscanyan v. Arms Co., 103 U.S. Rep. 261-266. 
(Greenwood on Public Policy, 124, 125). | 
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it might as well be claimed that in a suit upon a contract 
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where the defendant introduced a release as evidence, that he 

did not claim the benefit therefrom, as to claim that the de- 
fendant (now plaintiff in error) did not claim the benefit of 
the laws which it introduced as evidence for the purpose of 
defeating a recovery upon the contract, for an alleged breae 
of which suit was brought.’’ 


The irony is neat, but it is ineffective. The plain require- 
ments of the Statute are not to be escaped by carieaturing 
them. The fatal fallacy of the argument for plaintiff in error, 
as already pointed out, is that it sae leeniaall two distinet things, 
namely: (1) The right of the defendant below to have full 
Saith and credit given to certain laws of the State of Illinois ; 
and, (2) the supposed right of the defendant to have the par- 
ticular construction placed upon those laws, which its learned 
counsel urged upon the Missouri court. The latter, the de- 
fendant did claim. Undoubtedly it claimed ¢he benefit of 
those laws, that is, the benefit of that particular interpretation 
or construction of those laws which its learned counsel con- 
tended for. But this was not claimed as a right under:the 
constitution of the United States, — perhaps because the sa- 
gacious framers of that instrument, while requiring the courts 
of each State to give full faith and credit to the public Acts 
and records of every other State, when authenticated as Con- 
ress might prescribe, did not think fit to stamp as infallible, 
in advance, every private interpretation thereof by counsel 
learned in the law. 

The Oscanyan case, 103 U.S. 261, is not in point. That 
was an original suit in the United States Cireuit Court against 
the seller of certain arms to the Turkish Government, upon a 
contract by such vendor to pay plaintiff certain commissions 
on said sales. Defense, the general issue. The opening 
statement by plaintiffs counsel disclosed that plaintiff was an 
otfiicer of the Turkish Government, sent here as its confiden- 
tial agent to examine and report in regard to the purchase of 
arms, and that the sales in question were effected through the 
influence exerted by that agent (the plaintiff) upon his own 


principal, in pursuance of a private agreement between him- 


self and the defendant to bring about said sales. Upon this 
statement. defendant’s eounsel claimed that there could be no 


recovery, because the plaintiff had admitted the contract sued 
on to be corrupt and illegal, and moved for a verdict for the 
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defendant, which was ordered and entered accordingly 
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this subject is clearly and fully stated in 18 How. 515, Maz- 
well v. Newbold and others, as well as in many other enses to 
which it is unnecessary to refer. 

This provision of the constitution is not referred to in the 
plaintiff ’s bill of complaint in the State court, nor in any 
of the proceedings there had. J¢ zs true, he sets out the act of 
the legislature of New Jerse Y, the proce dings and decree of the 
chancery court of that State under it, and the sale of the 
property an dispute by the authority of the court, which, he 
alleges, transferred the title to the vendee, under whom he 
claims, and charges that the assignment set up by the defend- 
ants was fraudulent and void for the reasons stated in his bill. 
But all of the matters put in issue by the bill and answers, and 
decided by the State court, were questions which depended 
for their decision upon principles of law and equity, as recog- 
nized and administered in the State of New York, and without 
reference to the construction or effect of any provision in the 
Constitution or any act of Congress. This court has no ap- 
id 
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pellate power over the judgement of a State court pronounce 
in such a controversy, and this writ of error must, therefore, 
be dismissed for want of jurisdiction.’’ 

The ense of Bridge Proprve lors N. Hob ken 0 re Wall.. 
116, cited for plaintiff in error (brief, p. 24) as declaring the 
settled rule of this court, applicable to this cause, Is in entire 
harmony with the foregoing. It was there held (1 Wall. 142), 
affirming Crowell v. Randell, 10 Pet. 368, that it is sufficie: 
it it appears, by clear and necessary intendment, that the 
federal question in respect of which jurisdiction Is claimed for 
this court. must have been raised and must have been decided 


) , ree —— | Sass 
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further shown in the record that it did arise, and was applied 


hy the Stiute court to the case. 


And the rule is thus summed up (1 Wall. 143): — 


‘¢ But the true and rational rule is, that the court must be 


able to see clearly, from the whole record, that a certain pro- 
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he statement is repeatedly made in the brief for plaintifl 
— ee . . . y } r . : sure ' ] ] ; > ] } ™ * ; 
in error already referred to, that the defendant below pleaded 
: > | a > 4aL ‘ 
and introduced In evidence nol only certain iaws Of tne State ol 
lilinois, but also ‘¢the interpretation thereof by its courts 
[his seems to be a suggestion, or indirect assertion, that the 


Missouri cot 


iudoment or decree rendered by some competent court of the 


it refused to give full faith and eredit to some 


State of Illinois, in respect of which the defendant specially 


set up or claimed its constitutional right to have full faith and 


ust insist, with all respect, that this record shows 
nothing of the kind, whether by Wily of pleading, Or evidence, 
instruction asked, or in any other shape whatever. 
That this is true as respects the pleadings will appear on in- 
specting the defendant’s answer, and especially those portions 
thereof copied on pages, 19-16 of the brief for plaintiff in 
error on the motion to dismiss, also copied supra, p) 
All the remaining averments in said answer relate, as above 
stated, either to the contract sued on or to acts in pars. 

In the absence of any averment setting up any public record 
or ju icial proceeding of the State of Illinois as a defense, 
no evidence of any such record would have been competent. 
But in fact, no such evidence was offered. On referring to those 
pages of the record cited in the brief for plaintiff in error in 
support of this statement (Rec. pp. 99, 100, 662, 663) it 


‘ 


> " , ‘ LP - = — +2 ’ y 
iil be found that the evidence 1n question Was exclusively 


. 


. , eC .£ 4) _ o Manta sleaant 
formal proo! of those pubdlic Acts of Illinois already men- 


— _— a oe 4 Ba 
ddas averred and admitted bv both parties. We tind no 


transcript of any record of any judicial proceeaing in the State 


| 


Illinois anywhere in this record: nor is any such testimony 


ed out in the brief under reply. 

] . ; } ; Ss ] . 7 = \ 
to the instructions, also copied in that brief (pp. 16-20), 
ll be found that neither one of them refers to amy record 


2 ° } pe 2 : % 7 a ae ’ _ ee : > } ‘ ’ 
Mdicial proceeding of the State of Illinois, no) does any 


proposition of luw contained in either of those instructions pur- 


, : . , - an 
ro be based upou anv such testimony. As already shown, 


>. 


instructions contain nothing but the defendant’s view of 


>>?" 


ce 4) mm Wy, e Ths ; hov 
roper construction of the public Acts of Illinois above 
‘ 


] 


hd i. : 
read bUO. 
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It thus appears that nothing’ contamed 1n this record tur- 
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hes a suthcient basis for the statement repeatedly made In 
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rts Of the public Acts of Illinois above mentioned was ‘* for- 


. at . 4 P . " ea ia ? 2 ‘ act + hy « | [7-5 ; " é y ] » 
introduced as evidence. and that the decision of the 


lissourl court Was in conndict with such Interpretation Ol said 


! } c 
DV the courts ot 


' : . ; } : oe ‘ ? 3 
it ALSO appears Irom said prier, nowever, ( See pp. y », That 


supposed interpretation of said Acts of the State of 


linois, by the courts of that State, is a matter of which the 


f in error claims that this court should take judicial 
If we understand the argument, it is to the effect that 
llinois courts have in some case or other interpreted the 


is Acts referred to in the pleadings in this cause, in such 


nanner as not only to construe them in accordance with the 


idant’s theory, but actually to make such construction a 


art of the Acts themselves; and that by disregarding such 


S Ipposed amendments of these leoislative Acts by the Illinois 


yurts, the Missouri court denied the defendant its constitu- 


se 


ial right of having full faith and credit given to said Acts 


is thus amended by the Illinois courts). 


his contention can not prevail, for several reasons: — 


l. The faet that defendant below claimed that a certain 
construction should be placed hy the Missouri court upon 
certain public Acts of Illinois does not make the denial of 


such claim by that court a federal question, nor confer 


upon this court jurisdiction to review such decision. 


Hoyt v. Shelden, l Black, 521 
Bridge Proprietors v. Hoboken Co., 1 Wall. 144; 
Lawler v. Walker, 14 How. 153-4: 
Commercial Bank v. Buckingbam, 5 How. 342; 
See C. & A. Railroad Co. v. Wiggins Ferry Co., 108 
U.S. 23. | 
2. If any decision had been rendered by any competent 
court in Illinois, construing the Illinois Acts mentioned in the 


pleadings in this cause, in accordance with the defendant’s 


4 


theory, one would expect to find it cited in the brief for plaint- 
iff in error, if only for the information of this court. but 
no such decision is referred to in that brief. 

As the result of a careful examination of the decisions of the 
Supreme Court of Illinois from 1864 (the date of contract 
sued on), to 1881, no such decision by the Supreme Court 


[Illinois has been found. 


At its October term, 1882, this court heard and decide 
Wiggins Ferry Company (108 U. 8S. 18); two cases (Num- 


bers 838 and 839 October Term, 1882), being heard as one. 


case ot The Chicago and Alton Reatlroad Company V. The 


Said cases cnme here on error from the U.S. Cireuit Court 
for the Eastern District of Missouri, and were two. suits 


brought by the Wiggins Ferry Company against the Chicago 


and Alton Railroad Company, in the St. Louis Circuit Court, 
One in L879, and the other in LSS] . and removed by that court 
In February, 1882, to the United States Cireuit Court on peti- 
tion of the defendant below. In April, 1882, said causes were 
remanded to the State court, whereupon defendant sued out 
writs of error to this court which, on motion of the Wiggins 


Kerry Company, advaneed them and afhrmed the order to re- 
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(defendant below ) covenanting to complete and forever operate 


— 
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luture j1abp1iities 


hd . fr? 4 | °, ° } . 
1¢ contract oT .z rlii 20. , SHOWS ON 1ts Tace that ll 


lease 


het Weel 


‘ > (’ 1] : - , in 
tOn c& Pt. Ly. R. R. CO. (stliil ownel Of satu 


4 } ; : ] 1 ~ : 
tO the terms of the tease) it expressly recognized and Dro- 


= oui >. a > gal ‘2. oO. PR R ‘ 
vided for the substitution of the (4 NIC~ago & Aiton me Be 
. ~ eee ae ) . > 3 . | acs » ie scorn4 
Ili piace O! LL1e Alto1 OS iO. Ly. i@ hk. ¢ eee both as to the riVilts 
i } ] ee ; ' — Las } ' ¢ | 
Lequirea and the obligations assumed by the latter. in the 
f Agi eciause, and 1h) the seve il covenants on bot Sslaes 
| 1 & St. LR. RC tioned, ex) 
VneneVe bile a's l ie L. MO. IS TWChHLIONea, CA) . 
’ ' ? i} ; rrieé ' i t Bi * » ~«<¥) gr lL, ] 7 . ) ’> ; 
rere at Is nea LisO tO ILS LSSIV INCE nerelhnattel Mmleli- 
' ‘ >? Ih ' : Bane. } . } } yr rit | sr} Fi ' + | ») 
LION ¢ P nen Comes ank e@XVPress mubual COVeENANL AULTLOLIZ- 
Ing? the assignment or the contract — 
re | Lsanaag 4 14 P wa heerie ct i os tn Pe? — —_ ee 
‘*to the ( nicavgo «& Alton Railroad ( OmMpany, if} WiliCll 
: ii r , ' ts anetie AN ~ | ocr . l, : . 
event all the covenants, stipuiations wand agreements nerelhn- 


efore contained shall be as bind 1icag 
Alton Railroad Company as the same are now onthe Alton & 
St. Louis Railroad Company.”’ 


It was admitted that under this lease the defendant below 
took possession of, completed and has ever since operated 
the railroad in question; also that it took possession of 


the depot grounds on Bloody Island, right of way, etc., 


oranted by the Wiggins Ferry Co., in the contract of April 


—= | jt) 
Sth, 1864, to the Alton & St. L. R. R. Co., its assignor, 


nd has ever sinceenjoyed all the rights and privileges granted 
ereunder to said assignor, paying regularly the rent re- 
d thereunder until 1870; and in its answer in this cause 
idmitted that $5,000 was owing to the plaintiff under said 


n ' j *, i 3 Puc : oo 
ntract ror rent thereunder LO Mareh ol. L872. and offered LO 


pay the same. 


| 
: 

T 4 ] ° vo , > ,° - * Le ae i Pen +o 2a 2 ae . 
itis under this state of facts that the plamtiii In erro} 


[a d by any obligation of 
: » a : ) ’ p _—" "a. mm. , asia ' 
the Alton & St. L. R. R. Co., set forth in said contract of 


April 28th, 1864. 


Ihe acceptance of such an assignment by the defendant, 
under such circumstances, and coupled with its subsequent 
acts, was anexpress agreement by defendant, as such assignee, 
to fulfil the covenants of its assignor in the instrument as- 
signed. Defendant is thereby estopped from denying such 


obligation ; and such obligation can be enforced at law by the 


ote 
4 


covenantee directly acvainst the assionee. 


l. Itis settled law that a party vho accepts a deed or other 


instrument conferring a benefit upon him, but which also im- 
poses certain duties which the deed recites that he is to per- 


orm, thereby undertakes to perform those duties, though not 


a party to the deed, and is liable on a promise to perform 
them which the law implies. 

Heim v. Vogel, 69 Mo. 535 (and cas. cit. ); 

Pike v. Brown, 7 Cushing, 138 ; 

Patchin v. Swift, 21 Vermont, 298 ; 

Burton v. Wells, 30 Miss. 689; 


Attix v. Pelon, 5 Clark (lowa), 336. 


In Brewer v. Dyer, 7 Cush. 337, B granted P a lease for 
years, during which D agreed in writing with P to take his 
place and pay the rent, etc., and occupied the premises dur- 


part of the term, but left them before it expired, never 


no 


oe. 


; 


- 


having taken an assignment of the lease. Held, that the facts 
did not constitute either an assionment or surrender of the 
lease by r. nor was D lial le to B for use and occupation - but 
that B was entitled to recover the rent for the remainder of the 
term from D, in an action of assumpsit on his agreement with 
P, as a promise made for B’s benefit. 

In the case at bar, the perpetual lease of the railroad, exe- 
cuted by the defendant below, contained an express covenant 
by it* to pay all damages occurring from any cause by the neg- 
lizence or dereliction of duty of the C. & A. R. KR. Co. in the 
conduct of the business of said railroad. 

Furnas v. Durgin, 119 Mass. 507, lays down the same rule. 

The general principles involved in the above proposition 
were very fully considered by Shaw, C. J., in Carnegie v. 
Morrison, 2 Metealf, 381, 402; which was affirmed in Brewer 
UV. Dy ry, above cited. 

In the latter case it was said that the rule of law upon 
which the decision was based was clearly established, and that 


it rested, not upon certain technical reasons mentioned, but — 


** upon the broader and more satisfactory basis, that the 
‘¢law operating on the act of the parties, creates the duty, 
‘sestablishes the privity, and implies the promise and obliga- 
‘¢tion on which the action was founded ;’’ citing Hall v. Mars- 
ton, 117 Mass. 575. 


The same doctrine has been repeatedly held in New York. 

In Aiken v. Albany, etc., Rh. RR. Co., 26 Barb. 289, there 
was conveyed to a railroad company a right of way over a 
designated strip of land, by deed reciting that said company 
‘sig to construct and maintain two good farm crossings over 
said railroad,’’ etc. These words were held to impose upon 
the grantee, accepting the deed, an obligation to construct 
said crossings, which the assignee of the grantee was held 
bound to perform. 


In Belmont v. Coman, 22 N. Y. 438, it was held, in refer- 
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intine’ To complete and operate 1t forever, and to pay aii 
. 5 
qdamagves growin’ out of any dereiiction of} duty in its opera- 
< . . a 


on. and immediatelv atterwards aiso accepted an assignment 


. y . ' E = : . si ee , . ~ ~ 7 
r a contract relating to the Op ration of that road, wnoich 1n 
¢ . . s° —e ] : : 1, "34 1?) ' ¢ ’ ) ‘ it : ‘ ~ 
cerms provide aqror such assignment to it, and that, if sO as- 
} = 1 } i i > j ] <7 “TZ . y ’ y ) ,« ° j ae etre > 
signed, it should be bound by every covenant therein can 


iny doubt remain as to the intention of the parties, or as to 
the legal consequences of such action on its part? 
anal , , . ee. = on — AN tr? 
2. The facts in proof estop the plaintiff in error from deny- : 


, 


ing such obligation. The lancuage of the contract sued on 


demonstrates that the chief inducement to the Wiggins Ferry 

Co. to execute it, was the expectation and express in- i 
tent of all parties that the C. & A. R. R. Co. would in all a 
respects take the place and fulfil the obligations of the Alton 
& St. L. R. R. Co. Nobody else could fulfil them, the per- 
petual lease having already been executed and recorded. On 
the faith of the recitals and covenants in the contract sued on, 
and of the assignment immediately made to and accepted by it, 
defendant below obtained and has ever since used depot grounds 
worth $130,000 in 1864,' and of great value, if not absolutely 


Rec. 398. 


‘Tip 


upreme Court of Illinois held that the ferriage covenants th 
sued on, similar to these, were not covenants running with 
the land, and therefore not enforceable against an assignee of 
the contract. To this we reply,— 

(a.) If in the case at bar, no other facts appeared but that 
certain covenants were made by the Alton & St. L. R. R. Co. 
in a contract demising land to it, which was afterwards as- 
signed to the defendant, this argument might be pertinent. 
But it ignores further and essential facts appearing both from 
the contract itself and from the acts of all parties. These ad- 
ditional facts, above referred to, clearly bring this case within 
the rule above set forth. 

(6.) The case in 94 Ill. is not in point, precisely because 
in that case not one of those additional facts existed. Nothing 
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Ferry should do all this business, a restraint was put upon the 
business of its rival, the Madison County Ferry Company. 
This contention proceeds upon a mistaken view of the settled 
principle upon which contracts really in restraint of trade are 
viewed with disfavor by the courts. That doctrine has been 
thoroughly considered and expounded by this court, in entire 
harmony with the decision of the Supreme Court of Missouri 
in this case. 
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passengers or freieht tall within either of the above deserip- 
tions unless they were taken across the river fo or from a 
particular point OR the Tlhinois shore, namely, Bloody Island. 
at which point the plaintiff’s ferry was in operation at the 
date of the contract. 

To state this proposition is to answer it. Given the privi- 
lege of interpolating any words needed for the purpose, any 
contract may be interpreted to mean anvthing, by anybody. 

The argument in support of this contention below was 
chietly il reiter: tion of the objections LO the eontraerlt on the 
ground of public policy above noticed. It was conceded thiut 
the contract must be construed aecording to the real intention 
ofthe parties. But it was claimed that this intention must bi 
vathered from the facts as they existed at the time; and that 
since the Madison County Ferry Company had at that tim: 
ferry privileges in Madison County, with which the Wi 
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But it has been shown that it was neither against public 
policy nora violation of its charter duties for the railroad com- 
pany to agree to cross all its freight at St. Louis by a par- 
ticular ferry, if proper and sufficient transportation therefor 
were furnished. No presumption as to the intention of the 
parties can arise on that ground. 

To the further argument as to the intention of the parties 
we reply: — 

1. The intention of the parties, and the true construction 


of the contract, must be first sought in the words employed, 


taking them in their ordinary and natural sense. So taken, it 


s impossible to give these words any meaning that does not 
include every pound of freight, coming or going on said road, 
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long afterwards, to defendant’s entire satisfaction; that de- 
fendant never requested plaintiff to provide ear trnnsfer boats: 


that plaintiff was always able and willing to make such pro- 
vision, and in fact, as soon as informed that any person de- 
sired. it to transport railway cars in bulk, across the river, it 
provided such means of transportation and for a long time 
beforethis suit did at its ferry all such transportation by cars 


in bulk as was required by the public. 


This defense is also a mere evasion. It is completely an 


swered both by the terms of the contract and by the facts 
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wagons, or in that species of wagon called a railroad car 
Plaintiff agreed ‘**to furnish and maintain good 
convenient wharfboats and steam ferryboats, to do wit 
promptness and dispatch all the ferrying required for 
the transit of passengers and freight, coming from 

coing to said railroad, over the river.’’ The railroad con 
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pany did furnish, or was ready and willing to furnish, suitable 


appliances for this, the railroad company was bound by 
agreement. 

The contract provided for @ resu/t —the prompt a 
crossing of all the railroad company’s freight by steam ferry 
boats. Whatever means or appliances were necessary for thi 
result, whether then in use or thereafter introduced, the Ferry 
Company was bound to employ them. \5So long as it did 
Or Was ready and willing tO clo it. the rallroad Con pany Wi 
equally bound. 

The contention of plaintiff in error is, in effect, that if bet 
ter methods of carrying freight over the river on its ferr) 
boats than those then in use were discovered or invented, th 
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the facilities thus afforded, but joined the Madison Ferry 
Company in constructing the rival car ferry at Venice, and 
thereafter always used the same. 

Another extraordinary argument was made on this head in 
he court below, for plaintiff in error, to the effect that though 
by the contract defendant was to do the ferrying of all persons 
and property, etc., across the river, yet the railroad com- 
pany :— 


‘* did not agree to employ the appellant tO ferry across tne 

‘* river the cars in which such persons and property might be 
nsported to the terminus of the railroad or might be trans- 
ported therefrom, nor the engines by which such cars might 
‘*be moved. No profits were expected to bederived from fer- 
” : The contract contains 
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The instructions, or rather, declarations of law upon the 
evidence, given at the request of either party by the Circuit 
Court, are copied in full supra, pp. 67-71. ‘The instructions 
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aintifl numbered l, 4y O and ufiirmed the propositions 
above contended for, and need not be further noticed. 
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Much complaint was made below by the plaintiff in error 
of the overruling by the Circuit Court of the exceptions there 
filed to the referee’s report,! and the confirmation of said re- 
port. The St. Louis Court of Appeals reversed the judgment 
of the Circuit Court, holding the contract sued on to be 
void as against public policy, and in restraint of trade, and 
also holding that the Circuit Court erred in overruling said ex- 
ceptions. The Supreme Court reversed the judgment of the 
St. Louis Court of Appeals on all these grounds, and affirmed 
that of the Circuit Court. 

The grounds of its decision, so far as related to the conclu- 
sions of the referee, and their confirmation by the Circuit 
Court, are thus stated by the Supreme Court of Missouri : * — 


‘While the exceptions made to the report of the referee 
might well have been overruled on the ground that they were 
not so specific as to inform the court in what particular the 
report was sustained by the evidence, nor wherein it was 
against the law and instructions of the court, nor what incom- 
etent evidence was received or what competent evidence 
rejected by the referee, still if we consider, as contended 


for by counsel, that the exceptions were sufficiently specific 
to require the court to look into the evidence on which the 
court was based, we are of the opinion that the trial court 
did not err in overruling the exceptions, inasmuch as there 
was evidence tending to establish every fact found by the 


referee. It has been held by this court in the cases of Western 
Boatman’s Benevolent Association v. Kribben et al., 48 Mo. 
37, and Franz v. Dietrick, 49 Mo. 95, that the report of a 
referee is equivalent to a special verdict, and will not be dis- 
turbed on appeal as being against the weight of evidence; 


that we will not go into a consideration of the sufficieney of 


the evidence to support the finding of the referee. ‘The 
finding of the referee stands as the verdict of a jury, and 
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the mode of practice and proceedings at law in its 
involves no question under the constitution or statutes of the 
United States. And this includes not only the question 
whether the findings of the referee were in accordance with 
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In view of the fact that defendant obligated plaintiff al- 
vays to keep sufficient ferry-boats and appliances to do all 
‘the ferrying of L gery eee and property required to be done, 

ind the fact that plaintiff had fully complied with its obli- 

gation and had incurred all the expense of time, money, and 


‘¢laborto carry the required freicht, the above rule for the 
‘¢ measurement of damaeves was fully authorized. (Pond v. 


Wyman, 15 Mo. 183; Neams v Herbert, 25 Mo. 302.)’ 


The ‘* rule laid down by the trial court in giving its judg- 
ment,’’ here referred to, was not contained in the instructions 
iven at the trial, nor will be found in this record. It was 
contained, in fact, in an opinion which was prepared by the 
Judge of the Circuit Court, for the information of counsel, 
but which, under the Missouri practice, was no part of the 
record and was not incorporated therein. This opinion of 
the Cireuit Judge was brought to the attention of the 
Supreme Court of Missouri, in argument, and was apparently 
referred to by that court as showing that the defendant 
(below) was mistaken in its contention that the referee 
reached conclusions unauthorized by the Circuit Court. At 
any rate, the above extract from the opinion of the Supreme 
Court of Missouri, is an authoritative statement of the rule of 
damages which the referee did adopt, and which the Circuit 
Court and the Supreme Court held applicable to the case. 

It was clearly the correct rule. It heldthe defendant liable 
for damages only in those cases it which its own contracts for 
the carriage of freight required it to employ a ferry between 
St. Louis and the Illinois shore, but in which it failed and 
fused to employ plaintiff’s ferry. In those cases, it held that 
the defendant was liable to plaintiff for sll profits lost by the 
latter by reason of such failure, and that this applied tO car 
load freights as well as freight in parcels or packages. No 
other rule of damages could have been laid down, if the valid- 
ity of the contract were assumed, and the express agreement 
therein were enforced, that the Wiggins Ferry Company ‘‘shall 


have the profits of the transportation of all such passengers, 


persons and property,’’ etc. 


\A 


HITCHCOCI 


y 


> 
a 


HENI 


Load 
ead 


: 
4 


LNBUE 


* 
I 
> 


{ 


A. FINI 


OCTOBER 


PTR So PI ty EN 


“2:5 ~ } 
. ' 
.* 
POBEER o, 1S835 


SUPREME COURT OF THE UNITED St 


OCTOBER Tt 


oro a ~~. he } . } ‘ — 


} 
— { i - 
i , 
’ i | | } 
’ ' i 
‘ f | ' 
‘ i A 
| 
7 | 
: 
, t 
4 
. 
¥ 
4 
ite aieatioal 
¢ 
f i 


+) rT AT I ‘ ? 
vi . 
. 
- : r j ( ~ ' ' - 
| ; a 
‘ | | 
f 
; 
r 
. 
‘ 4 ; 
, 
‘ 
. 
- 
ct AR sei 
y 
‘ , 
‘ 
’ 
' 
a 
| ‘ “ 
ei ceed oll 
H 
‘ ; 
( 
i 
i 
¢ 
. 
p 
j 
, 


alll 


a 
f 


we 


—y 


} @ 


- 
a M4 
' 
-~ - - 
~ page 
j 
s 
, 2 oy j i 
“ ; , 
f 
—— / 
“a 
a 
no 
a = 
- Wey 


~ . " sew 


f ~~ 
—— FA 
a 
P. — 


°° 
* ‘ f , a : 
~ 
“ : a 
r on 
j 5 . 
j 
. ; - = 
’ o 
; = _—-< . 
j 
f 
—~ = Z 
4 ~ T —« 
~? ace : 
——_ , , 2 
* j 
és . 
7 . = - - ~ 
; j . - ; 
” / . 
: = . ~~ 
j 


wees 


~ 
j 
* 
- j 3 
} 


Te RE NER 


j ‘ : 
f 
F s 
j ‘ 
, 
mr ¢ - 
: ~ = 
: Z { 
/ ~ os 
— a = | 
» ——_ , 
" > - j 
‘. i j 
. - : ; 
deen . / ana ian ue 
+ te ‘hiss 
= mo | 
f . . ~ 
u y 
1 = 
4 ~- ~~ = 
~~ — 
j ~ ‘ 


soem ee 


—) 


] ! - . 
st 
ee 
J — 4 
a ' 
es 
j 
» ; 
ale 
7 
f - 
“ 
"a f 
; 
¢ ) 
= _ 
, 
? 
, A 
; 
2 
te . 
“ : 
| 
- 
—_ p= 
i ~ 
, - ee, 
— 
/ * 
p 
J 


& 


| 
; 
; 
| 


a Te a 


Y 
f 
Pes 
he - 
~ 


—— 


~ 
, 
j j 
' 
i 
" 
| 
é 
\ 
; 
i 
z w 


“ag ® 


4 
j 
eee 
_~ 


a re 


t 
hs 
mt ag 
‘ 
. 
4 


Stan pare 


ep 
i 


a“ A 
Bn eh s nn hig 


ONDA hen eee 


~~ 
A 


iQ] 


we 


EE — 
EDMOND L. COPE TOSEPH M. in fes | 
HI. BEGG, JAMES O'NEAI Irs. BEATRIC 
COOPER, WiIbpOW O01 JOSEPH COOP! 
Purrix, Erc., APPELLANIS 
rerSUs 
THE \ A\LLETTE DRY DOCK COMPAN ) 


ne A ANAS LIE punseemerage re Seat 


¢ 


renee a 


KDMOND L. COPE, JOSEPH M. KEARN] b, 


CEC SUS 


THE VALURTLE DRY DOCK COMPA 


rT? « . . 
This ease IS De we Le Hart wWpdON At I>] 
fh wat la A | PAG Ait CULL I won an af] 


| . > ’ . 
{ : tha | ’ t . oe i (* : ; ave . 
Court of Cait abst DLA CS 10] the mith “ALY 


in and for the eastern distriet of Louisiana. 
ray - } 1} } y } 1 
Phe bel alleges that the Vallette Dry Doe 


Grleanus., Oh Clie rieht bank 


into by © steamship that was about Jeay 
siderably damaged, and was in great danve 


that che Steal TULS O libellaats Came and re} 

by pumping, which saved the dry dock, a 

therefore entitled to salvase. Reeord. pa 
The case was heard UpPO a plea to the j 


Tl | | 
: i ? ; ’ t ‘ 1% 7 ’ 4.7 
. 1e (Vue SUL if » Lid TR) ect ce WalS. whethe ae 


} } 
rmOCch 


this honor- 


hey are not within the cognizance ol 


for other e00U CAUSeS appeal ine in sald libel, 


Dry Dock Company play to nave testiiuony re 
iil, iO proot 0} the tacts in SUpPpore ot their plea 
diction, in suebh manner and form and at such 
s the coure may direct, and with due notice to the 

thereon, the Val- 


time 


ihat, after due preceedings had 
luinpany be dispensed from mak'n 
the said drv dock ve dis- 


; 
: 


YanSsSWeL 5 


o 


abe maintained; cba: 
i arresi’ and yvestored to salu COMpPARY. and said 
‘FiO. 


nissed tur want of jurisd) 
M. M. ConEN. 


Proctor for Vellevte Dry Dock Company. 
Dry Dock COMPANY, 
per P. Fovrcehy, Pres. 


nis lotlb ot Mav, 1882 


aid subscribed before me 
N. LOEW. 


U’. S. Commissioner. 


strict Court of the Unifed Ssates for tue eastern 
OuUlSluna the plea to ibe JULISGCcriOn Was MmMaln- 

2a _ , het bes! o :, 
ie suit dismissed at Iibellants’ costs. hecord, 


decree an appeal was gra ibellancs wo the 
of the Untted Stures .or the eas:eru aiscerict of 
Record, paLe Ze 

eireult court aforesaiag. on che South oft Decembper, 
» the crapseript of tue 


| 


Came OD TO be Heace or 


Ise 
the distiicé court aforesaid, and was argred by 
yr the parties respeciuvely and submit-ed, when 


page so. 
’ 


by the cireuit 


£ — 
Record. 


ok time to consider. 
POth of Avril, 1883. 
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as ths 


heard when the circuit justice should be present. Record, 
page 28. 

(on May 2Sth. 1S33—present, Hon. Wim. B. Woods, Cireuit 
Justice, and Hon. Don A. Pardee, Circuit Judge—this cause 
“ame on to be heard on the transeript of the record from 
the District Court of the United States for the eastern district 
of Louisiana, and was argued by counsel for the parties re- 
spectively and submitted, and the court thereupon took time 
to consider. Record, page 29. 

On the 2d of June, 1885, the cause came on to be heard upon 
the transcript of the record of the district court containing 
the pleadings: and evidence in the cause, and the proceedings 
and decree of the distriet court,’and was argued by the ecoun- 
sel of the respective parties; and the court being fully advised, 
found the facts hereinafter stated, more immediately relating 
to, only two questions presented tor: decision in this ease, 
namely: 

Ist. That the services rendered the Vallette Dry Dock Com. 
pany were not salvage: services, nor in*the nature of salvage 
Services. 

2d. That neither the district court, nor the cireuit court. 
sitting in admiralty, has jurisdiction to hear and determine 
this case. 

The facts more immediately relating to the foregoing two 
points, which facts the circuit court found, are as follows (ree- 
ord, pages 30-31): ‘Said Vallette Dry Dock was a structure 
coustructed for the purpose of taking ships out of the water 
in order to repair them, and for no other purpose. It consisted 
of a large oblong box, constructed mainly of wood, with a flat 
bottom and perpendicular, or nearly perpendicular, sides. In 
the year 1866 it had been put in position by being permanently 
moored by means of large chains to the right (Algiers) bank 
of the Mississippi river; and it was sparred off by means of 
spars to keep it afloat, in the fitth district of the city of New: 


Orleans. aud had so remained until the said December 15th. 
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Phat such structures as this dry dock are not recognized ‘as 


instruments of commerce or havigation by any act of congress. 

That said dry dock is not registered, or enrolled, or licensed, 
or required by any law to be either of these. _ 

That said dry dock is nothing more than pieces of lumber 
fastened together and placed upon the water to receive vessels 
ior repair, and having engines, used not for purposes of loco- 
motion from one wharf or port to another, of which change of 
place by her own resources this dry dock is incapable, but 
solely tO lowe] ra ele vate said doek in order LO reeelve Ves- 
sels for repair, as will further appear from the photograph of 


ciate ee wlth, will ha ? ~ on eee ae nad — 
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That said dry dock was, at the date when said salvage ser 

vices are in said libel alleged to have been rendered, used 
solely in the business of docking and repairing vessels, and 
has always been so employed, and not otherwise. 
That said dry dock, at the time of the alleged salvage sei 
vices, Was moored and lying at its usual place, where it has 
been located ever since the latter part of the year L866, and 
vhere it now Is. 

That the business and employinent for which it was and is 
intended, and was and is susceptible of being used, and in 
which it bas been actually engaged ever since it was con 
structed, and its form, CAPacily and want of means of propul- 
SION all render it not subject tO admiralty jurisdiction ln al 
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be maintained: thas the said drv dock ve dis- 
arresi’ and vestored to sald COUP ATV amd said 
sed tor want ef qurisdt rian. 
M. COTEN. 
Proctor for lallervte Dry Dock Company. 
VALLETYE DRy Dock COMPANY, 
per P. Fovrehy, Pres. 
ine this loth ot Mav, 1882 
N. Loew. 
U.S. Commissioner. 
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heard when the circuit justice should be present. Record, 
page 25. 

On May 28th, 1833—present, Hon. Wm. B. Woods, Cireuit 
Justice, and Hon. Don A. Pardee, Circuit Judge—this cause 
came on to be heard on the transeript of the record from 
the District Court of the Umted States for the eastern district 
of Louisiana, and was argued by counsel for the parties re- 
spectively and submitted, and the court therenpon took time 
to consider. Record, page 29. 

On the 2d of June, 1885, the cause came on to be heard upon 
the transcript of the record of the district court containing 
the pleadings: and evidence in the cause, and the proceedings 
and decree of the district court,'and was argued by the coun- 
sel of the respective parties; and the court being fully advised, 
found the facts hereinafter -stated, more immediately relating 
to,.only two questions presented tor decision in this case, 
namely: 

Ist. That the services rendered the Vallette Dry Dock Com. 
pany were not salvage: services, nor in*the nature of salvage 
Services. 

2d. That neither the district court, nor the cireuit court. 
sitting in admiralty, has jurisdiction to hear and determine 
this case. 

The facts more immediately relating to the foregoing two 
points, which facts the circuit court found, are as follows (ree 
ord, pages 30-31): ‘* Said Vallette Dry Dock was a structure 
coustructed for the purpose of taking ships out of the water 
in order to repair them, and for no other purpose. It consisted 
of a large oblong box, constructed mainly of wood, with a flat 
bottom and perpendicular, or nearly perpendicular, sides. In 
the year 1866 it had been put in position by being permanently 
moored by means of large chains to the right (Algiers) bank 
of the Mississippi river; and it was sparred off by means of 
spars to keep it afloat, in the fifth district of the city of New 


Orleans. and had so remained: until the said December 15th, 
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the bark, the sloop, the schooner, the steamboat, the propeller, 
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These terms denote the maritime character of the subject. 


The precedents in} Benedict ave aS follow Se Pace 1%) ‘ dlis- 


5 Ete 
covered a ship;” page 607, “observed a brig;’ page 608, “the 
schooner ;’ page 609 “the ship.” 

In Bump’s Fed. Proc., page 857, *¢a barque:’ 2 Conk 530, 
“the brig;” Dunlap 511 ‘against the ship;” Dunlap 521, 
‘‘acaiust a certain brig.” ; 

The libel must always show facts which present a case with- 


in admiralty jurisdiction. 2 Abbot U. S. Praetice 74: Boon 
vs. The Hornet, Crabbe 426; Thomas vs. Lane, 2 Sumner 1. 
where it is said: ‘*The court cannot judicially know the tide 
ebbs and flows at Havana.” 

The libel’ should contain every fact necessary to ceive the 
court jurisdiction, and to entitle the libellant to the remedy or 
reliet which he seeks. Benedict. pace 250, See, 402+ JF he Bos 
ton, 1 Sumn. 351; the Brig Sarati:. Ann: 2 Sumn. 209: MeKin- 
ley vs. Morrish, 21 How. 546. 

An admiralty cause is to be decided Lecordine to the alleca- 
tions and proofs. Secundum allegata et probata, and the proofs 
must correspond with the allegations. Benedict, pages 307, 


517: Lhe Boston, Ll Sumn. 331. 

The courts of the United States are of limited jurisdiction. 

It is therefore a cardinal rule that the libel must state a ease 
which is within tLe jurisdiction of the court, It is not enough, 
nor is it indeed necessary, to make the general statement that 
the case is within the jurisdiction; but the facts necessary to 
give jurisdiction must be set forth in the libel Benedict. 
page 245, section 408. 

The libel must exhibit a case in.-respect to subject matter 
clearly within the jurisdiction of the court betts Practice 
18 (1), 19 (2). 
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proved by the Vallette Dry Dock Company in sup- 
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But even if libellants show that our doek is a vessel they 
MUSE ALISO SHOW hat it is not stationary not a fixed strueture, 
and thatit is engaged im navigation and commerce 

Commerce is trathe and intereourse. it consists in the 


transportation of merehbandise to gain freight, and includes 
navigation. See the authorities-cited in Desty Shipping and 
Admiralty, page 1, section 1: 


Now what is this dock ? 
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Let us refer to the tlnding of the facts by the circuit court, 
record, page | 


In the decision of the distriet court, hereinafter referred to 
our dry dock is succinctly deseribed as follows: ‘ The subject 
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Reporter, vol. 10, No. 1, Feb. 2Ist, 1582, page 
‘ohen’s Admiralty Law, page 18; and in the 
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iit lve Dillou., 3 Central L. J. 640. Cohen’s Admi. 
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» be printed as an appendix to this brief. 
Respectfully submitted, 
ALFRED GULDTHW AITE, 


octer for Vallette Dry Dock ¢ OMpany, Appellees. 
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AND MARITIME JURISDICTION 
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others came and rendered assistanee by pumping, which saved 
the dry-dock, and they were therefore entitled to saly Llc. 

Chas. S. Rice and J. R. Beckwith for libellants and interve 
uors. 

mM. M. ¢ en tor claimants. 

BILLINGS, D. J. This case has been heard upen a plea to 
the jurisdiction. The question submitted is whether the thine 
libeled is of such a nature om characte s to make tf ULL Cl 
to a claim for salvage in the sense in which that word is used 


in admiralty. 
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The question turns entirely upon the meaning of the ex 
pression “ adiniralty and maritime jurisdiction” in the prov 
ion of the constitution of the United States ir} ig SEC ) 
which creates the judicial power, and in the ninth seetion of 
the judiciary act of 1789, which delegate that pow to the 
district courts 
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work. Tuisis to recover’ for the services rendered 
le on October 29th, and the libel and menition 
hat it was intended to reeover for salvage services, or 
sin the nature of salvage services. The district court 
ed the libel as to the individual respondents, and adopt- 
report of the commissioners as to the amount of com 
on, rendered a degree against the corporation known 
Sectional Dock Company, formed and organized as 
stated, for the sum of $4940.00. 
ere are cross-appeals. One by the appellant from that 
of the decree dismissing the libel as to the individual re- 
ents, the other by the Sectional Dock Company, ivom 
cree againsé it sor the above mentioned sum 
Campbell and T. K. Skinker. for the libellants; D 
for the respondents. 
CircuIr JUNGE: The respondents make the ques- 
court. that the case, as stated in the libel and 
he proots, is not one of admiralty or maritime cogni- 
this whether the hbel be regarded as one for sal- 
recover aS upon a maritime contract. The libel 
ion show that the pleader intended a case for 
»compensation ; but the facts «are stated, and if the 
one tor salvage compensation, but is one upon a 
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